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1.F.XSF.F.

UBWC .a11010 notl!d that the·Minneaota Commission has rejected the pick and choose
rule in the conso11datedA:z::bitration Proceedin9, Docket NOEl. P-42~/M-96-729,

ess', 909.

3. The Department

The Department analyz-ed.\;heFederal Act, FCC Rules and Oxders, and tht!
Commifl5ion's earliei decision in the Consolidated Arbitration Proceeding. The
Oepartm~tnotedthatthe FCC's rules which would have permitted AWS to "pick

'andchoqse" eermsfrornother agreement.s, has been stayed in Federal Court. The
Department furthe:z:- noted that in its earlier ORDER RESOLVING ISSUES AFTER
~CONSIDERATrON AND APPROV~NQ CO~RACT in Doclcet Nos. P-421/M-96-72~, 855. 'O~,

th~ Commi£lsion directe.d that t:he ·fpllowing language be added to t:he Agrp.emflnt: ~

The Parties.agree that the provisions of Section 252(i) of the Act shall
["'39] apply, in~luding final. state and federal ineerprecive x'egulations in
effectfrom·eime, to ti~e .

. The Department re.commended that, this language also be required in the agreement
between AwSa~d USWC because. of the W1settled nature of the law.

4.' The ALJ

According to the ALJ, ,the applicable law is Section 252 (i) of the Act which
provides:

.JJ..' local,exbha'nge car.-rier shall make available any interconnection. service, or
nec.....ork Alementprovide.dUnder an agreement approved under this Bection to which

. it is a party' to any othe.r reqUesting telecommunications carrier upon the same
terms and conditions as those provided in the agreement.

The AL.r n,oted that in 47 C.F.R. 551.809, the FCC interpreted Section 252(i) to
requir~ local exchange carriers; to make available

... arJY individual interconnections, service or network element arrangement
containeti ina:nr agreemel1tt".o which it is a party that is approved by a State
Commission pursU<!lnt to section 252 of the Act, upon the Mme r.~t.es. terns and
conditions as those provided 1n l:he agreement.

However,the ALJ aleo noted that on October 15, 1990, the Eighth Circuit Court
ur Appeals flcayed 47 C.F.R. § Sl.e09, the so-ct111ed "pick [*40] and choose"
rI~le at issue.. According:'ly, the ALJ recommended that the parties include in
their agreement a recognition that l:he law on this issue i6 unsettled. as was
ox"dert;ldin the Commission's· March. 17 I 1997 order after reconsid~ration in the
Consol.idated Arbitration proceeding.

5. Commission Action

For the reaS~18 articulated above by the Department and the ALJ, the Commission
tinds it approp:z::iate to' tli';'ect l.he parties to include in their agreement
langua'ge' adopted by the Commission in t:he conf'l(')l '1Orlr.F!r1 'IT'hi t',rrlt'.i ~n t:hat
re~ogniz~e the unsettled state ~~ the law on the application of section 252{i)
n3 The specific langu~ge, is:
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'tIle parties agree that the prons~ons of section 252 (i) of t.he Act shall apply,
in.cl,ucting t'inidstate ...~d f~Qera1 interpretiver-egulati.ona in effect from time
to' time~'

- - -' - ~ ... -.-. --- • - - -Footnotes- - - - - - . - - - - - - - - - - -

n3 In; ;makingtheir recommen~tions, both the Department. and the ALJ noted
th.tt.he EightCixcuit'CourtofAppeals hadEltayed47C.F.R. S 53..809, the
so-ca~ied'''p{ck and choose ,I rule. . The fact that subsequently the Eighth Circuit
Court. of Appeals has is~ued a final order striking down the "pick and choose"
rule. (July lS,1997)Gt.rengthens their rccommendatione and the further
demonatrateethe reasonableness,of the COnlmissian's'deciaion on thiR iesue.

-End Footnote~- - -

K. Points of Interconnection

The parties.cauldnct agree on .which of them should determine the points of
i.nt'erconnection.

1. AWS

AWS argued t.h,at it is entitled ,to interconnection at. whatever point it believes
is techrd.cally foa:lliblc:t:Ubject to the same l.'eastmable space and equ1pment
limitations that n:@imposedbn other LEes and incumbent LECs. AW$aleo
claimed that it 'entitled t.o physic~l collocation for remote swit:ching units
(RSUs) and digital loop carriere (DLCs) or virtual collocation. AWS cited
Federal Act Sections 251.{c) (2') and (6), FCC Rule 51.305, and FCC Order,
paragrapha 212 and 573, in support of its positions.

AWS also argued that USWC is notentit.led to select points of interconnection.
AWS stated that the burden was .~. uswc to deltloilstrate with clear and convincing
evidence that a requested pointo! interconnection is not technically feasible

. and alleged that l.1SWC·haanot demonetrated any infeasible int.erconnection ill
this proceeding.

7•• USWC

USWCstated tha,t it would offer the ohoice of viz:-tual collocation, physical
collocation, or. mid-span mee~ ar.rangements as the points of interconn~ct.i.()n i.f
they are tedmically feasible. Additional pointe of i.nter.connection ['*42)
must be requested 'via the bona fide request process_

3_ The Department

The Department supported AWS ' right to determine where to interconnect subject.
l:ointercormect..1on points be1ng t.eChnically feasibl e for USWC. The Department
ci ted tb~ Cotllmil!lsion' a decision in its ORDER RESOLVING ARBITRATION ISSUES ia~ued

December 2, ~996 in the Cons,oli~ted ArbttrationCase _ In t:ha t. order, the
DepartTTlent;not,cd, the Comrni.saiqn required USWC to allow interconnection at any
~echnicaliy feasible point on its network requested by the CLEC.

RECEIVED TIMENOV, 14, 6:26PM PRINT TIMENOV, 14, 6:47PM



4. TheALJ

1997 Minn. PUC LEXIS 118. ·42
Page 22

LEXSEE

The· ALT<lgreedwi,.l;:h,tne Departmentth.at t.he Commi,ssion/ &hould adopt language
simUar,'tc/what' it adopt.edintt;aeConsolidated Arbitration Order, providing that
AWS sh6iI1dbeentitled to.i,ntercormect: its network with USWCat any point that
is .teclmicallY feasible subject: ;to space and equipment. limitat.ions.

5. Commission Action

The Federal Act'and,FCC rules are clear. AWS has the right to interconnect. and
USWc: wiltberequire<1 to allo~ interconnection at any technically feasible point
on the net.work that AWS requests.

L.one-.Mile Distanc:e Mid-Sp~nMeet Point

1. USWC.

uswc prop0'!le.d that a litn~tbe placed on th~ leilgthoffac:ilitiee [*43] that
USWC must cori.struct t9ElStaQl1sh ,amid-span meet point arrangement. USWC stated
th.at a reasonable standard wmild,be ,to limit OSwC'SCOIlstruction obligation to
.l1C> Il\Qrethanoneril11e offad,licies ~d no more than one-half the distance of
jointly provided facili,ties .T1SWa also recomll\ended that direct trunks sh.ould be
e.5tabiiahed when' traff.icbetwe'en USWC and AWl) exceeds 51.2 CCS. USWC explained
t}~t the ~eason for thia·recommendation is to ensure an efficient mix of direct
trun~ transport and t:andem switahing.

2 .. AW$

AWS.objected to UswC'sproposal,: arguing that the Federal Act and FCC Order
allow AWS to select any te.chnically feasible method of interconnection and
access· to unbundled Ht~'twork,elements with nO limitation on distance.

AWSnoted that USWC's proposed one. mile limitation for mep,t points is contra.ry
to what: USWCagreed to in thecon~olid&tedarbitrQtionproceeding and argued
that ,uswc should not be permitted to discriminate against AWS in this proceeding
by arbit'~O!l:r.ily imposing '" uil:lt;anc~ limitation which shitts the costs of
.interconnect.ion tlj AWS.'

AWS proposed that the companies negotia.te meet points Rnd each party should be
responsib~e for costs to cons~ruct [*44] faCilities to the meet points.

3. 'rheDepartment

TheOePElrtment: ci cad the Comrni.o;:sion 's ORDER RESOLVING AABI TRATION ISSUES, issued
December ~.19.96 in wnico ~heCommission noted that USWC agreed to negotiate
mid-span meet points of interoo.nrrecrion without any preset distance limitation.
The Department recommended a similar determination in r.hi.~ proceeding that no
distance limit be Bet.

4. The lUJ.

TheALJ recommended tbe same treatment in this docket as the Commissio11 adopted
in theCbtiso1idated Arbitration Proceeding, i,e. to not limit the distance for
meet points.

RECEIVED TIMENOV, 14. 6:26PM
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5. Commi$sion Action

TheCommissionfinde that: the Federal Act an<i FCC Order allow AWS to select any
technica.llY .. fea.dble methode! interconnection and acce8~ to unbundled network
elementaw.it:hne> liniitatiollOrla!stal1.ce . Accordingly, the commission will not
accept PSWC' 8 ,pr·opptta.l and ",iii adopt AWS I no~ imit midspan meet point
recommendation.

Mo' Collocation of AWS' RSUs and DLCa

~. AWS

Ji,WSaoughta\ll;:.ho'rJ,t.y to coHoeate re1ll.ote switching units (RSUs) and digit:A1, loop
carr~er,systemB [DLCs) at uswCpremiaes. AWS argued that·USWC's opposition to
collocation ot.any equipmenttbatis not "transmission '["45) equipment ll is

. <::ontrary to FCC aDd MinnesotaCc:>~mifl:Jion l:1e\:isioo:s. AWS acknowledged that the
FCC st.atedthat it would not. imtMdiately require an ILEC to permit collocation
of swi~ching equi.pmenL aow~'Ver,AWS stated that the FCC also left it to State
Commission's' to dete"ntdnewhether part.icular equipment is used for
interconnection,or ac~ess tountnU1dlecl elements and noted that the Minnesota
Commic;c;iQndl!ltermined in the C9nsolidated Arbitra·tion Proceeding that
colioc~:tionof RSt1sand.. oLca equipment'. :i F.l required.

Furthermore, according to AWS.,tJSWC witness Londgrenagreed to allow collocation
of RStTsand D.I.tCS consistentw:i:.th,the commission's limitations determined in the
consolidal~d arbitration proceeding.

2. USWC

In .LLl:l Bdef" USWC withdrew ita objection to collocating RSOs based on the
comm~ssionts decision iIll:he Cons'olidated Arbitration Proceeding. USwe
ack.nowledgec!that the Commissionhal'l adopted AWS' position on colloca.ting in
other arbitra~ibn proceedings but, noted that t.hose. decisions have been appealed.
Pendin9' the re~ults of the. appeal, USWC agreed to collocate RStJs in its end
offices.

3. The Department

The Depa:rtmerit noted that .the Federal Act al'l.d r.'CCRules [*46) had been
interpreted by the Commission in its de~ision in the Consolidated Arbitration
Proceeding. The Department stated, that. there was no reaEon to change or mod.ify
the CommiSBion'~ earlier decisio~to allow collocation of RSOB and DLCa.

4. The AL.J

The AI~,1 e-to.ted that the Commission has explicitly ordered that U S WEST permit
RSUfl and DLCs to be collocated. Consolidated Arbitration Order at 16. The
Commission found that Qollocat.ed equipment need not be exclusively used fer
interconne~ticn 01' d~~e~9 to unbundled network elements. According to the ALJ,
AWS shoul <:'! be elititled to phyeical colloca.tion of equipment necessal."y for
interconnection or acceSG to unbundled network elements. including RSUn and
DLCa.
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5. Commission Action

consistent with i.,ts reasoning, and action in the Consolidil1tedArb1trationOrder.
the,Conunissionwill a.llow the' c.ollocation of RSUso'lnd DLCIiI on USWC' s p:t'Qmi8ee.
Itia.\11'lderst.Ood that. 'jjls. stated in the Consolidated Arbitration Order, RSUs ar~

not to be us~dto avoid tollaceess charges by USWC.

N;' Definition of, "Collocat;ed i>remincs"

.1: USWC,

uswc argued, t.h,at the definition ot "collocated premisea q should be restricted to
tISWC's central off:i.ces {*41J and tandems, in wh,ich event requeets for
collocating on premises other than tandem and end office l'lwitching facilitiea
would not be' '(JvtomaticallYSJranted but would be based Oil a bona fide request
process.

2. AWS

A.WS disasreedwith USWC' sproposed definition of "collocated premises." AWS
I;\rgued that the Fe'deral ACt, Section 251(C) (6) cbligaeea ILECe to provide

. noodi8criminator.y access .t:.oco-l~pca:t:ed epace at: ieG "premises." AWS cont.ended
that t:h,e~CCbqs d~te.rtnined t.!"lat. premises include abroad range of facilitiee
including' central offices , \odre centers, tandem offices, structurefl owned or
leased ,.Cind,any other structures 'Which house network facilities and public
rightt'/-of-way. Aws.asserted thatUSWC's proposed restriction contradicts the
PCC's determination that collocationC8.11 only be limited H the ILEC
demonstrates that apartioularloi::ation is technically infeaoible. AWS noted
that USWC has" not· presented aI!-Y evidence of infeaaiblf.mess of locationA at.

which A~S seeks collocation.

AWf>ur'Jed that. ics contract; J.,angu4ge should be adopted since (according to AWS)

it iE! consistent with FCC Rules:' and the Minnp.l3ota Commission decio:i.ons in the
Consol idatedJU"bi tration Proceeding. [if 48)

3. The Depi;l:rtmetll

Th~ Department stated thclt the Commission adopted t.lle FCC's position that
collo~ationmust bep$r.mitted atLEC central offices, serving wire centers, and
te:ndem' offices, as well as all bui,J.dinga or similar structures owned or leased
by the in~umbent LS;C t.hat house LEC network. facilities. The Department stated
that there i.8 no reason to modify or change the C~mmission'~ decieion on
collocation in, this proceeding.

4. The AL...T

The ALJ recommended t:he same treatmnnt. i.n this docket a.liI the Commi6Bion adopt-ed
in the consolidated Ax'bitration Proceeding. Accorc3ingto the ALJ, "colloC:r.lt~d

to'remiaes" should be broadly interpreted t.O include all buildings and other
'sl:ructureSl that contain network facilitioz.

5. CommiEl£lion Action

Cons1etent ~~th its reasoning and action in the Consolidated Arbitration Order,

«It.~, ,,,,.. "':f4 tu~lr1r.-.1I'lIUp
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theComml.si.on will not restrict the definitiol'l. of ucollocated premises" to
~erltraJ.oft1celilandt~n.dems as urged by USWC.

O. Determination of EXhl!l.W1ted.Space

1. USWC

oswc, prc)posed' to' condition' physidal, and virtual" collocation on space
availability~The only party ~oaddress USWC's proposal was AWS.

2. AWS

AWSnot",edthA't: the FCCand.thl! Hinneoota [*49J Cornmisaion lnandated t.hat space
for collocad.on'be allocated0n8 first-come,first-aerveri basis. FCC OrdarP
585; Con$6Udated,Or~er,p.17. AWSstated that. while the FCC permitted ILECs to
retain'a' ',' :L'i'mi ted. ,amount of floor, space for defined future uses ,n lLECs were not
pe~ittedto reaerve,space for:E\lture use on terms more favorable than those
appJ,.icableto<other telecommunications carrierp~oekin9 space for their own use.
FCC Order,PP 585, 602, 604.

AWIi aa~e,r.t.ed that to ,t.he ,extentuswC proposed to reserve space for ita own use
that exoeedstheiimitations impotled by the FCC its proposal must" be rejected.
AWS statedthatJf USWCdenies; AWS,collocation space due to space exhaustion,
the Commis,sion should require uswctc provide detailed floor plana and explain
the uses of its 'space an~ step:staken to avoid space exhaustion.

3. Commission A~tion

Consist:erit w{th its reasoning and action in the CO,nsolidated Arbicration Order
(pagt= 17) I' ',the Commission will .requir,eUSWC to explain and demonstrate the
uses of its ,space if itdeniesAWS access due to space exhaustion.

P. Nondiacriminatol."y Accea8 t:o Unbundled Network Eloments

1.. AWS

AWSaeserted, that USWC j,e roquired by [*:';OJ the Fed~ral Act., Section
251 (,0) ,cn to' provide no~lii.scriminatory aCCelOEl to unbundled network elements at.
any technically feasible point. According to AWS .USWC must negotiate ill good
fa,ith for any special unbundliJ1g1"equired for a wireless application.

A\olS noted that FCC Rule Sl.3191iBts the following netwox;k elemen1.8 that U S
WE,ST must maKeacceS:ilible: local loop . network interface devices, local and
tandem switohes, interoffice tran.Stnisaion facilities, signaling networks,
call-:telated'daeabases, operational suppore systems functions, and operator
cervices/directory assistance "~ac~liL:i~8. AWS noted that the FCC also stated

, that State Commissions could require the unbundling of additional net.wm;k
elements. (FCC Order, P 366).

AWS recommended that the commission requi.re USWC to negotiate and make available
other llnbundled element.e that are 'necessary for wirele~:s 'otpplicat1ons.

2 _ DSWC

R ~ lIM,mtocr old.. 110.-.1 t1llr:~ r1c.1J'IMIfI
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uswc asserted that. i~ complieliwith all FCC.requirements for providing unbundled
netwo~k:el~ment.s and that..theI;~isnodisputeonthisissu~. USWC, in accordance
with FCC 'rules; will negotiate' with other carders to moaKe additional network
elemeotsavailable. VSWC staeed,that AWS hae not identified ["51] any
sp~ci!lc: <1dditionalriet'Work~J.ement.swhich it 'seeks to unbundle.

3. The;Oepa~tmellt

The'Department noted ~hat the- FCC requires that: an If,FoC m1.1St. make available at
least seven .network elementeand allows state commlsJ;iona to require further
element.s.l;o be ,unbundled. The Department supported AWS' request'that the
commission require the parties:~o negol;1atefor additional unbundled network
el,ementsrather than a reguiremeli.t that. 1\WSfollow the bona fide request: process
suggested by USWC ..

4, The ALJ

. According to ,the :AL;J, 47 U.!L'C.§,251(c} (3) requires an incumbent LEe to provide
nondisc'rilhinatoryaccess to network e:1ements on an unbundled basis; at any
tecluiica,lly feasible point. Tl,e FCC's rule requires the ILEC .to unbundle t.he
following' elements: ~etwork interface device, local loop, switching capability,
interoffice tramsmiG::3ionfacilil;ties, signaling net.works I call-related data
bases, operational support syst.ell'lf.l, and operator services and directory
assilil.tance.. 47C.F.R.§ .51.319;

Th~AW found ~hat 'u:S~l: 's proposed bona fide request. (BFR) process for each
'UDbundleCl element is inconsietemt",tth the FCC rules and should not be allowed.
The 1UJJ'statedthat USWCis required (-52} to provide nondiscriminatory
a~,c;esa . to: unbundled net:woi'k el,etl1el~tB at any technically feasible point.. A
networ.kelement is considered technically feasible absent technica.l or
oI;lerat.ionalconc(;!,t-nS thac prevent t.he fuHillment of a request by a
te,l~co",municil.t.ions carrier. The ALJ et.ated that if AWS deL-ermines that another
aspect of unbundl.tng is reguiredfor a sped. fie wireless application, USWc must
negotiate with AWS in good faith for such application. such an element must be
providedunle.as, USWC demonstrates it is not technically feasible.

S.Commiesl.on Analysis and. Action

In' the Consolidated Arbitration ORDER AFTER RECONSIDERATION, the Commission
rejected trswC' B request for a BFR process for each reques.t for subloop access.
The C01M\ission stated:

U SWEST'srequestfor- a,BFR process for each request for Elubloop access
reverses the thru~t of the kct and the FCC rules and the burden of proof
eatablishedin the CommiDsion'soWn procedural order."
(ReconSlideration Order nt 1&).

'the Commission. finds that this reasoning ~hould apply with equal force to this
case. The Commission will requ.i~e unbundling of additional elements on a
case-by-case bas1s it it is t.~chnically feasible. (*53) 47C.F.R. § 51.317.
Under the burd@n ~f proof astablishe.d for this proceeding, USWC will have the
burden of 'proving the unavaiJability of partiCUlar unbtmdled network elemcn1:a.
Absent such a showing, lJsw<: must provide nondiscriminatory access to unbundled
network elements, inc:J.,ud1.ng specific wireless applications, through negotiation.
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Q•. Access t90perational suppprt systems

opex-ati~nalsuppor:tsyst~lI\s (OSS) include a variety of computer databaHes and
syst~mswtl.iChsupportnetwprkoperating services. The parties did not agree
whe.ther .OSWC .shodld be requirElcl. to develop and implement electronic interfaces

.fora.c~sa t:.p it:s operahonal support systems for ordering, provisioning and
maintenance/repair functionq.

J..AWS

A~S complained th~~ USWChas denied its legal obligation to provide
nondiscriminatory access to itt:! support ~ystemg, .u:·guing that its legal

.obligat:l.onUIlder 25J. (c) is mutually exclusive. Zl.ccording' to J\WS, u~wc nas
separate . and' independent d1.ltiesto: (1) negotiate in good faith; (2)
intercQnnectfaciIities and~qui'pment; (3J provide nondiscriminatory access to
network ~l~mentson ~ u))):j~ldled.\blU"i5; (4) oner. telecommunications services
for resa.le.atwholesale (';:54] . rates; and (5) provide physical and virtual
collocation.

AWS argu.ec:1chat without great.er specificity in an agreement, it will not be
guaranteed the flame accesBtoillforttlCltion as is available to USWC. AWS t proposed
Iot~rcdnnectionAgreement.Sectio1"l3 conto!l..inct~r",s for the p:x:uvi15ionof an
in'terfacefor transferr{i:lgahd. receiving Order Con.firmation, Completion Notices,
andotheJ:' infOrmation. secti'on'~(c) contains AWS'.proposal for the provision of

.maincenallce/rla~air im:erfaoe.· ineluding the implementation of unitorm industI'y
IlItanda:r:dsbeiJ'lg developed by thltOrder and Billing Forum.

'2. USWc

USWC countered chat AWl:! did not: raise this issue in its pe.tition and the.refore
. the Ar},itrat<or need not c:.on:Sider it. According to USWC, the Federal Act limits'

the commissiOn'sconsideratioll ofi.saues to those that al'e rai.sed ill the
petitic,nand in ~hereaporise.uswcstated that it has not receiv~d a proposal
frOm AWSon electronic·aocess and without knowing AWS' requirements, it cannot
fo:t'mulate,a,reavonBe. U3NC staced that AWS and U S WEST have only had limited
nesotiationofaystemacceac and that it (USWC) is willing co continue
negot ial:10,n900 thiaissue.

USWC argued that neither the Federal [~55) Act nor the FCC Order requires
unbundled alCceSB toOSS for interconnection. USWC stated that the requirements
stated in FCC RUles P5l.305areexten~i'Vea.nd detailed. and do not incluc1e a.ccess
to ape:r.at{onal support systems. aecause bot.h oft-he intQl:connecting companies
maintain allfaciliti.es requix:ed t() service their end use customers, there is no
nBed l:oaccess the other carrier'sOSS. USwe stated that it will evaluate any
request from AWS to deter~ine it it is achievable, the timing and the coat.

3.1'ha Department

The Department r~r.:ommBnded granting AWS' request for real time, electronic
interfaces (access) to USWClg ass 'ncrvice~: ordering, prOVisioning, and
maintenance syatems. The nep~rtmeat stated that FCC Rule Section 51.319(f)
specifican:.y requires LEes to unbundle and provide nondiscriminatory access to
lhe network. operations support SYS.tems funct.ions of pre-ordering, ordering,
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provisioning, maintenance an·drepair, and billing functions. The Department also
n.~t.,~(l tha,tiIl t:heCon~olidated.Arbitration Proceeding, the Commission
~nte~tQtt!lc!the.FCCFir8tO!:'d.elr~uldrcfusedtorest:ricthowl:l purchaser of
unbundl~d networkelemeotsmight: ·~ae those unbundlftcl elements.

4 .. The A.LJ

TheAr.ji'~o·t:Qd thittUSWC 's opera.tional oupport system is a network element . The
ALJ<reasoned thatbeca'l.UieUSWC'soperational support \;YF.ltem is a network
eletnent, bot'-p the Act and FCC mandate acceElS on a nondiscriminatory basis. T.o
meet the Act's and the FCC' srequirements. tbeALJ stated, USWC must p1."ovide
access to AWS atleiilat equa,l .inqual1ty to that enjoyedbyOSWC. Because the
reco;t'd is void of any px-oposal by uswc to p:r:ovide 15uch parity, the ALJ
co~cluded, it is reaso11i'lhle to apply the electronic interface~ proposed by AWS.

5. Commission Action

The corrirui!3si6n .finds thiit.OSSi/;Ja network element. As required by· the Act and
FCC, t:heri!!fore,the Coiniliissionwill direct USWC to grant AWS access to these .
aervicesona nondiscri,ininatorybasis. Thiedecis;i.on is consistent with the
Corilluias.1on' aretuaal i,ntl1eCons611da.ted Arbitration Proceeding to restrict how
apurchaeer of .unbundlednet~~ork.· e.lemerlLtl might use those unburidled elements. It

·is 'ai~o consistent with the'. .Eighth Circuit. Court of 1\ppeals ' July U, 1997 order
on .petitions for review of the FCC'B rules implementing the Telecommunir.ations
Act· of· ].996 ..

R. Remedie6 for Service. QUlllity Violations

1.~WS

["57) AWS recoinmended. sT.:anda.rds relating to network reLiability, network
interface.epecificationc, er~Orper.formance. operation.s. and administration of
outa.ges, AWSstated thatits.p:r:oposed service quality standards should be mc.t
by ·USWC and specific remediesimpos(!d if not met.

2. USWC

nswc recomme.nded thatservice.quality standards· be df'lt:~t"mined in a sepa:t'ate
proceeding similar to how costs are peing addressed. Although no current pending
ge~vic~qualit.y CSSe incl\l.des AWS,. the standards determined in Docket No. .
421!M-%-729, 855. 909-Me.rgedcould be applied to the U S WEST-AWS relationship.

Regarding performancecredits,uSwCobjected to AWS' attempt to p.nforce
l?enaltieeon uswc for not tneetingJ\WS' requested performance standards. USWC
asserted ·t.hat penalties a:r:·e. iil~gal, W1warranted and unrelated to any harm that
AWS may suffer, USWC argued th~tthere is 1':10 ~vidence in the record that these
penalties are appropriate nordoRB t:h~ Act or FCC rules permit them in the
cont~xt of an arbitrated proceeding. USWC concluded that if AWS .believes it is
'being illegally discriminated against it can seek remedies from the Commission,
l:.he FCC or the courts.

3. The. Department

The Department [*58J stated· the Federal Act requires that the quality of an

...._....,....
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unbundled element ancItbe ac:c~ss to such unbundled. element shall be at leaot
'equai inq;uali ty t.o that.whit::~ t.he incumbent. LEe provide.s to itself. The
Departmentful:-tber nc;ted that.t.hc FCC stated in its rules that if technically
feal!lible."'he quality ot al1'elemlt0t and access to that elament rnay "upon request,
be 8upedor ihquality to that which the incumbent LEe provides t.o itself. I. The
Depar'tment rioted,that competitors purchasing unbundled elements have a
legitini~l::.einterestt:o ensure t.h,.t their customers receive high quality service .

. ~ithoutspe~if3;C' $ervic~quaHt:y or performance/i!tandard15 a competitor may be
. unable to ensure the quality Of service it eXpAct.s _ The Department .::;tated t.hcst

iftisWC doea not provide a sufficient level of service qUality for its own
cus.tomers I competitors shQu.ld not be limi ted to that standard.

1he Departm~nt n~t.edt.hat the C01'l'll1lission' e eervice quality t:ules set broadly
defined mirlimum standa,rds . As, such, they should not. be the basis for setting

. $erv~ce quality' 'standar'dstor competitors. The Department stated that AWS 's
proposal, in,cl\1dingpenal·ty PfPv,isionB~ reasonably addressed its needs as a
["59} oompetitor. using OSWC '·8 network e~ement$ and· services.

4. The ALJ

'rheALJ'D.Oted the importance of service quality standards in the provision of
wirellilBS .serVicec ..Ovei the years·, Lhe ALJobeerved, AWS has experienced
problemswith'USWC in terms of~rovisioning debys, service outages and
blocking. rhe ALJ..sl:.ated that.Ah'S has drafted detaped quality and performance
standax:ds. whicnre1atedirectly to the funCtions otNetwork Reliability, Network
I:l"~terracespecincatiolui;Err()rPerformance,opera.tions and Administration of
O\it&ges. TheALJ :found:that~ach··ofth~ proposed quality and performance
sta~da4d~,iBbil.sedon specific· industry standards; reliability objectives and
pei-formancaspecifications.

By co~trast.. th~ALJ found, U$WC has failed to present evidence regarding its
internal quality or performance!ltandards to a=:isure that. ita customers receive
the qual;i.tyof service to Which they hav~ become accustomed. The 1\LJ concluded
that the service quality standards and performance credits proposp.(] by A.WS
.shouJ.dbe approved.

5 ..Commission Action

The Ccimrniasion will adoptt.he ALJ'e recommendation and reasoning and require U S
WEST to meet the service quality standards proposed [*601 by AWS and be
liable for specific remedies if tnose standards are not met.

S. Acc:ess to Poles I Ducts, Cond~its and Rights of Way

Tho:! parties agreed that USWC must· provide tlOndiscriminatory access to poles,
ducts'. ,conduite, and rights-ot-way, buL d.isagreed as to what extent USWC must
acconwodate AWS needs Bnd whetharUSWC should be able to reserve 15 percent of
capacity for maintenance and administrative purposes.

1. ·AWS

AWS argued that USWC must providenondi~crilDinator.yacceBsto it." poles, ducts,
conduits,'~nd righttl-of-way in the Bame fashion and bn the same rates, termf.l and
eonditlons·as it provides itself or other third party. According to AWS, this...• LEXIS··NEXIS·

•. ·"R·-·~~-"'~
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access tnU8t accommodate AWSI teChnol.ogical needs, including the use of
a-lt~~Da.i:iVet~chnolOgieesuch'as micro-cell technology. U SWESTmust take
'X'~a.onablestep8toP1:"ovidea(:.cel~ceven1;.0 the extent of modifying its
.f~ciiitiGs:c6i:ncreAsecapaC'i·ty.· AiIlSstatedthat USWc sho\lld be allowed to
~es~:rvespaceonlyCothee)(teQ'~necessaryfor re.quH:edmaintenance and
,~dmi~i8:trativep1,1rposesbasedongenerally accepted engineering principles.

. ,

AW~object~d,to ,USWC's plan tcreserve 15 peroent spare capacity in its ~onduits

and '[*61] .' ciucts.forit.stl,lf, while denyingaccens to faciliti8F.1 by J\.WS. AWS
clarified that it does not, objeu:::t:' to usw~ retaining a reasonable amount of
nec'essary capac~rty fOl:; maintertanceand administrativepurpoaes. However, .AWS
<Jssertedthat til, ~SIJercerlt reserve 'capacity was noc supported in the record and
shouidIlot be the scandarda1Jth;'rized level of capacityreeervation. AWS noted
that: the FCC ,in its order atP_:r.aqraph 1170 I does not allow an ILEC to favor
itaelfbYT.~l'ietYingcapacityfQr"someundefinad future need.· AWSnoted that the
Commission in the COl1solidateci' Arbitration Proceeding (ConsoUdated Order, PI'.
43,.:44) a.l..so:-e~nizedth~"«;led for US we to reeerve: capaci.ty for maintenance. And
cldad:n.].$t:1:'lit:i,vi!.ptirpoaee according to generall~' iIlccepted engineering principles.

AWS' obj t!!C'tedto USWC's claim ~hat access requirements a:t'e reciprocal for AWS.
Aws'argued.:thattliiBwsition·i's cQnt:;r:ary to the FCC Order that determined that
CMRS providers are not.LECsiforpurpoaes of t.heFeu~ralAct. Furthermore., AW.s
st;ated, the CCmimislSion in theConeolidated Arbit:cCited Proceeding did not place
:reciproca:l: obligations on carriers other than USWC and recommended that this
pOilition'should he rejcc,ted in this [1l62] proceeding also.

2. USWC

. OSWCstated that it will prov~de. nondiscr.iminatol:Y access to. its poles,
con~itS, :i,n~erduct rigbts-of~,waY, on a first come, first served basis, as long
as, capacity exists. USWC acknowledg,ed that the Federal Act Section 2S1(b) (4)
obligatee·a1],locr.tl cxc~nge.c;a~riere to provide access to compet.ing
telecontm~icatioJ1,prQv{dersbut.,assertedthat this .,.,Quld include A.WS not just
ILECs 'such as tiswe. uswe argued that contract provisions must be reciprocal for
bot;h parties not just the inc~mbent. USWC claimed that it should not be
requirea toconatrucc or rea~~ange facilicies for another carrier and should be

allowed to keep 1Spercent of available capac:lty for maintenance and repair
purposes.

'Regarding AWS f S refe:::-ence to -i'ta Iniaro-cell devices, USWC testified that placing
these de~ices on l:be t.op~ of' poles may cause network l:'eliability concerns. USWC
a.lso object.ed co AWSseekingto place t;h@ burden on USWC to obtain authority for
rights-of-way on bellalf·of'Al'(S. tiSWCnoted that it acquired its existing rights
through specific ,l)ermits, licen$es, or easements from public and private
part.ies. USWC argued thati t has. no authority, under Minnesota law I to extend
["'6~) it:.seaeement righte that it has acquired from some ul:.her party, t.o AWS.
uS~C euggestedchat AWS should seek authority from r.he granting authority
directly for its own use..

3. The Department.

The Department recommended tollowin~ the decisions in the Consolidated
Arbitra.ted Proceeding and require USWC to make reasonahle efforts to accommodate
access by AWsand provide that any disputes should be resolved by the

~,",'..
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R.ag~rdi~~,the15 perc.ent r~serVe capacity issue., the Department: 81..i:lted that uswc
, ,shbliidbe.reqairf:jdto show' .tohatit is reserving capaCity only for maintenance

and adminJsc;rative.purpoGes·in,accordance with'generally accepted engineering
princ~J?les;..

4. The .'. A:f.,.J

Th6AL~ noted' that Section 251 (b) (·4) of the Act places the duty on USWC to

afford ~cceBs to' poles, duct~, ~~nauits, and rights·of way ... to competing
prbvider,s o1;t.elecommunicatiot\s on rates, terms, and conditions that. are
consistent with section 244.·

Section 244 (f) (1) requires utili.ties to provide ~'nondiscriminatoryaccess to any
pole,' conduit. 9rri,ght of way ownecf or controlled by it". The ALJ noted that
t.hislangUage ir;lrepeffted i.n47·C.F.R. § ~.1403 and that Paragraph H63 of the
(*64] 'F'ee ' S ~irst order requires'

. . .

utilities '1;0 take all ;t'easonablesteps .to accommodate requests for access in
theeesituatio~s. Befqre;Q.enyi;~ access based on a. lack. of oapacity, a utility
must explore potential accornm6datioos in good fait·h with the parties seeking
access ..

The ALJditedthe Commi·s.5licn'g Order in the Consolidated Arbitration Proceeding
in ;"'hich ~hec~mmissionheld tha't U S WEST could

_ .. maintain. spare capacity only a~ reasonably necessary for maintenance and
adm±nist~ative purposes, based upon generally accepted engineering principles.

Consolidated Arbitration Order at 44.

TheJUJfoundthat tiSWC. failed t() prove. in this proceeding that generally
accepted.englneer'ing p:rinCipl~s .require it to l:eserve 15. percent .of the . capacity
of ducts and c()nduit.sformai,n~enanceand administration. Therefore, theALJ
concluded, '. USWCmust makert!lclsonahle efforta to accommo~8te access by AWS to U 5
WES'r ;facilfties inaccordanoe..iith appl.ical:>l,e law. DisputP'F1 over whether a
reasonaQle'.accommodation bae been made should be submitted to the Commission.

Regarding the rights of way diapute, the ALJ stated that AWS should be afforded
nondiscrim;nAt'9ry access to U.SWCf s rights [*65] .. of way and related facilitie::l
on the same terms and conditions' which USWC provides to itself or a thi,.d party
lnac;oo:l='dAnce wich section 251(b) (4) of the Act, Aacording to the AI,J. such
aCCe&lil must. accommodate th~ different technologicalneede of AWS as a CMRS
provider co ·the·extent t&chnica"lly feasible.

5. Commission Action

.Followi,ng. th~ reasoning ~nd recommendations of t.he ALJ and the Department and
consistent wit.ht-he COlt1lt1itlsioI\' s. Orde.J:' in the COI1solidated Arbitration
I?roceedio.g. the Commi3sion will .require OSWC to make all reasonable efforts to
provide a'ceess to its poles,ductl!l,.conduits and rig-hts"of -way,

lEXIS··NEXIS~.
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J..,AWS

.' AHSarg1;lea.thcst. itsagt.eemeJj.i.shoUld be adopted because it is clear and complies
'wich feci~rail~wco...eringa-ll issuEle necessary fora procompetitive
interCQnne'ct::ion ..agreement, AWS 51'ulerced that: USWC.' s agreement is ambiguous,
internally·ineonsistf:iJ)t.and incOmp).ete. AWS also objected that USWC's agreement
alsode£l!rseoomanyissuesfor~ui:.urenegotiation.

2.. us\li'~

USw.c stated that its Type 2 t¢mpl~te agreementdhould be adopted because it: has
been reviewed, and approved by-nine state commissions and complie& with [*66)
.Sectio.1.s2S1and252(d) of the. Federal Act. WOile AWS claims its proposed
agreement is. supe:t'ior,usw~ argue.a.that a review of both ag~'eements shows the
topics are· virtually ideI1t;i,~ai.a.nd language of epeciticprovisions governing
9eneralte.rm~ apd'conditiol1sa.re; similar. Where language is diffl!!lrent, USWC'
stated,USWC'sproposedagreemen-tis fair while AWS' agreem~ne tends to favor
AWS.

.. .
.tTSWCdenieOAWS.' . claims th~t USWC's agreemenr.; is repetitive, ambiguous, and
intet;nal1:y :conefstent" oswc c.ite~vaX-:io\.lS examples whare its l8nguageie more.
specifi,c,andetfec:tively addr~:;ses the pa.rties obligations accord:log to law.
USWC claimed ,that' AWS r. proposQi:1.·:sgreementplace.s anutnber of contractual
obligatlonson USWC that: 1s.coYered by existing law. To the extent that AWS'
contract goes beyond ,what .the law .requires, U~WCargued, it is improper and
unfair:

3,. The Pepartment

The Department noted that.theCoitlmission has the authority to select either
pal:;'ties' cOn.tract in tll~B aibitration but favored ,the AWS contract because, it
stated',theUSWC contract lea.vesisQues open to be resolved in a separate
agreem~r,.t 'inc-ludirig collocati6i:t,'unl:mndled elements and ra.tea, and terms for
ancillary services. [*67] Thc=Department: advised that USWC' s approach left
too many issues unreeolved contra.ry to the intent .of the aL'bitrat1on process.

4 . The AI..T

The ALJ recommended that AWS' propo~ed interconnection agreement should be
a.d.opt·ed as the ag:t'eement of the p~r:tieE: except acotherwi.se modified or limited
by the.deciE:iona in t.his arbitration,

.TheAl.J found .that the Act requires that a party petitioning for arbitration is
rf\quired .to provi.de the State. Commission with

... all :J;'el(!vant:. documentationconoerniog (i) the unreeolved issuel3; (i\) the
position of each. pa:t'ty with retspect to those issues; and (iiil any other issue
.di~ou33ed andr~solvedby the parties.

4.7 U.S.C,· § 252 (b) (2) (A).

The ALJ noted ·that a Sta~e Commission is then empowered to impose appropriate
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conciitions; upon the parties t;o.the agreement. 47 U. S.C, § 252 (b) (4) (C). The ALJ
Bt~ted thatt:.beAct cOIltcrnplacel!lal} actual contract emerging from the
arbit:rat:.icm:>: 47 U. S. C,§252(er(~)(B).

Th~ ALJfound that the Awsc~tract more comprehensively addresses technical
interccin~ect.ionmatt~;rs'a~d.contai~s general terms and conditions customarily
'con~ai~ed:h~ l!Itanda~c~mrile'rCial agreements. The ALLT also found that the AWS
["6SJcontractmoreeomprehe~6ively addressee issues t.hat, if not addressed,
might deiayor pr,event'thepart.i~s· achievement of ~n interconnection agreement.

By contrast,' the ALJ noted, theUSwC proposed contract deals with several
cruoia'l'areasby setting 'them a~ide for !.'esolutionbya separate agreement. The
ALJ noted, that setting issuesluii;!.de ,without the agreement of the parties could
de1ayiinp iementation andachieve!tlElnt of an interconnection acrreement. The ALJ
did not find the, fact,noted byUSWC, that PSWC's proposed contract haa been
s.eleCtecl' as ehe templG\,te.by ot-bet' State Commissions persuasive. The ALJ noted
tnattheCoriunission has rejectecl USWC I $ proposed contraot in favor of AT liT I a
proposed' contract language' in.the Consolidated 1\rbitration Proceeding.
(Consolidated ~f:.litrat.ionOr9-erat 7).

s. C~n~\iB~ionActi9n

Contrary to' USW~I ~,claim t1"+atthe Co.mmission has. no authority to cho08e one of
th~~greements, the Commission believes that it must choose, as i.t did in the
consoli.dated:Arbitrated Proceeding, in.order to facilitate an orderly
implementationofthearbitrat~dag~eement.Iri the Consoli dated Arbi, trat ion
Order ; the Co~iElsion st.atEld . at:. page e:

The Commission sees' ("'69) no ,impediment in the Act to incorporating
provisioneof ··that contract or any other into its final decision. Indeed, the
Ac.t contemplates' accuc.llconcractsemerging from theae arbitrations, providing
for subpeiNent State cornmiesi¢nr~viewof "an agreement adopted by arbitration

. (E~.rnPhasia added)." .47 U"S.C.§. 252(e) (2) (B). In adopting 1Jpecific
contractualla:nguage ,theCotl.\l\\ission is merely imposing terms. and conditions
under authority of cheAct. See 47 U.S,C. § 252(b) (4) (C).

, , '

HaVing reviewed bC)thpropola~dc6ntrac;teand the arguments of the parties, the
Commis8ionfindsthatAWS\propos~dinterconnectionagreement complies with
federal1aw imdmorecompreltensively addres:Jes the contract issues.

For these ~eoll.BOna and othenr staL'ed by the ALJ and the Department, the
Commis'sibn fJ.I)ds that AWS'pra~osed conCract offers the best alternative among
the competing proposals submitted. in this proceeding.The:r~fore, the Commission

. will adopt: i.e s;'a template for all agreement between the parties, except. as
modified or lim1t:.ed by the decis.ions in this arbitration.

u. Arbitration Costs

Based on :the 421 company code.numberportion of the.dQcket number assigned
['11(70] to this proceed~ng, al.l costs of this arbitration would be borne by

U6WC. AWS was not aQsigned.a company code number .nd tl1a~ number had not been
~de part. ot the docket number. be:cause it was presumed. at t:he time th~t docket
number was assigned, thattheptiblic agencieslthe Cornmiaeion, the Office of
Adm.i.nistxat1ve Hearings, andth~bepartment) did not have the a.uthority to bill

. , .' . .
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On MaY i2 .'.1.997 ,uswcnotified the Con~lIiDs1on t;hatit objected to bearing all
oosts .ssodiated withthie<ioe-ket and on JW1e 2, 1997, the Commission requested
inte.r~~tedp.;d:ie!l. tile 'comments and reply comments.

SubBeql,tently.AWSvo1,un:carUyagreed to share equally with uswc concerning the
coste'int~:i.B'arbitrat);onproc::eeciing.AWS clarified, however, that it does not
believethac theCornmiesion bas authority, under Mil~nesota statutes or the Act,

.l:ioasses!icoscGof.ttiiaarbitration proceeding against AWS. AWS stated that ita
will1ngneesto share the cost8~f the arbitration should not be construed ~n any
'Wsy as l3\lbjecting A\lfStofuture assessmentaunder Minn. Stat. § 237.295.

The,Comm;i.8sionack..oowled9~~AWS'.agreement:to share equally the ~ost.a of thi,g
a,rbitration(p-"412/EM~97':'371)withUSWC. These ["71J costA include tho coats
of the Department, the Office of Adrninistrative Hearings, and the Commission.
The Commis-si6n~nd~i-st'a.nds't.h~t. AWS I willingness to share the costs of this
arbit~a.t'ion dbesnot necessarily imply that AWS is subject. to futureasaessments
\lnde'r:Mipn'.Stilt~§ 2.37.295., in ,Ught of AW~ r agreement to !Share equally in the
cOSts ofthisa.rbitratf.ori·withUSWC, it is not neceesaryfor the Commission to
deterniil'le in its Order whether i.t has the a.uthorityandobligation to assess
cOBtsagain~t ~WS,.

ORDER

.l. ThattheCOmlTl1~don.ta~eadlllit11I5trat.ivenot;i.ceof the FCC' 8 First Report and
Order, In.theMatterot:rmplern~'ritat:lcnof Local Competition Provisions in the
Telecommunications Act of 1996 •. CCOockee No. 9G - 98. dat.ed August 8, 1996.

2. The.Commi~eion decides the arbitrated issues as set forth in the body of this
order, indudiug tbe following:

. that the agreement ex.pressly provide for fut.ure modification; and

. _ thatt,:he r:igr,eernent Bxpt"esslyel:ote that any future modHications or amendments
",ill be brought before t:be'Comttii.s~ion for approval.

1. Minn . RUles, Part 7629 . 3000 ,subp. 1 is varied and the pa:r:ties are directed
t.o file ar-y.pe~itions for rehearing [*72} or l:.'econaide'ratiotlwithin 10 days
of. t:he i~suanceof the Order from this meeting.

4. If a party fileo for recons.idel.-::ation, the 'party shall submit alternative
cont.ractlanguage to imple~ent ite proposod n!!solution of the issutl (E) that it
wants the COTMIisaion to reconsider.

5. usWe and AWSshalleubmi t a. final cor1tl:act, containi.ng all the arbicrated and
negot.i·atedterrna, t.o theCommilil!'li.on for review pursuant too 47 U. S. C. § 252.(e) no
later than 30 days from the service date of the CommiRsion order in this

'ptoceeding. l.f a partyobjectst,oany language in the: contract I che party !nust
indicate the basis 'Eorthat Objection as part of the filing of the concract. and
the party must F.lubmicpropoeed a.lt.ernative conr.:ract. language.

6 .. The contracting parties shall serve their cont.ract on the se.rvice list
provi~~d hy~he commiSSion. The ctint.racc must be served on the date the contract_.. '...•....

. . :
. .
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7. Thep,artilils; participiilnt:.e ,and.int:erested persons shall have 10 days from the
. ~atethepartiessubm;Lt their contract to the commisl;Iion to tile comments

regarding the cont,ract.

9 ~ "Thi'sOrder shall become etfec~1ve immediately.

BY ORDER OF THE COMMISSION
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